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THE LIMITATIONS ON THE POWER OF THE 


UNITED STATES GOVERNMENT TO 
SEIZE EVIDENCE UNDER A SEARCH 
WARRANT. 


There has been much comment in the 
public press on the recent decision of the 
Supreme Court in Gouled vy. United States 
(Feb, 28, 1921, not yet reported.) The pub- 
lic’s attention has been directed principally 
to the obviously correct ruling based on the 
Fourth Amendment that the secret taking 
from the office of one suspected of crime 
of a paper belonging to him by a represen- 
tative of the Government of the United 
States is an unreasonable search and seiz- 
ure. But we are more interested in the 
other ruling in the case, namely, that prop- 
erty cannot be seized even under a search 
warrant merely for the sake of securing 
evidence against a defendant. 

In this case search warrants were issued 
to seize “certain letters, papers, documents 
and writings which relate to and have been 
used in the commission of a felony.” The 
felony in this case was a conspiracy to de- 
fraud the United States through contracts 
for clothing and equipment for the United 
States Army. There was no objection to 
the form of the search warrant but the de- 
fendant raised the point that the pa- 
pers seized thereunder were not in them- 
selves property to which, by virtue of their 
inherent criminal tendencies or possibilities, 
the Government was entitled. One of these 
papers was an unexecuted form of con- 
tract with Lavinsky, a stranger to the in- 
dictment. Not itself being an existing con- 
tract injurious to the Government, the de- 
fendant contended that it was not subject 
to seizure simply to furnish evidence against 
the defendant. ‘While the contents of this 
paper are not given,” said the Court, “‘it is 
impossible to see how the Government could 
have such an interest in such a paper that 
under the principles of law stated it would 





have the right to take it into its possession 
to prevent injury to the public from its use. 
‘The Government could desire its possession 
only to use it as evidence against the de 
fendant and fo search for and seize it for 
such purpose was unlawful.” 

The Court applied the same rule to an 
executed contract with one Steinthall, a 
stranger, which had also been seized. The 
Court held that nothing in the evidence 
showed that the contract, admitted to be 
executed, was still dangerous to the Gov- 
ernment or that its seizure was necessary 
“in order to prevent further frauds.” The 
Court held that to seize this contract simply 
to secure evidence to convict the defendant 
was unlawful. It will be interesting to 
attorneys to read the Court’s views on the 
exact limitations on the power of the Gov- 
warrants. The 


ernment to issue search 


Court said: 


“The wording of the Fourth Amendment 
implies that search warrants were in 
familiar use when the Constitution was 
adopted and, plainly, that when issued 
“upon probable cause, supported by oath 
or affirmation, and particularly describing 
the place to be searched and the persons or 
things to be seized,” searches and seizures 
made under them, are to be regarded as not 
unreasonable, and therefore not prohibited 
by the Amendment. Searches and seizures 
are as constitutional under the Amendment 
when made under valid search warrants as 
they are unconstitutional, because unreason- 
able, when made without them—the permis- 
sion of the Amendment has the same con- 
stitutional warrant as the prohibition has, 
and the definition of the former restrains 
the scope of the latter. All of this is 
abundantly recognized in the opinions of the 
Boyd and Weeks cases, in which it is 
pointed out that at the time the Constitu- 
tion was adopted stolen or forfeited prop- 
erty, or property liable to duties and con- 
cealed to avoid payment of them, excisable 
articles and books required by law to be 
kept with respect to them, counterfeit coin, 
burglars’ tools and weapons, implements of 
gambling “and many other things of like 
character” might be searched for in home 
or office and if found might be seized, under 
search warrants, lawfully applied for, is- 
sued and executed, 
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“Although search warrants have thus 
been used in many cases ever since the adop- 
tion of the Constitution, and although their 
use has been extended from time to time 
to meet new cases within the old rules, 
nevertheless it is clear that, at common law 
and as the result of the Boyd and Weeks 
cases, they may not be used as a means 
of gaining access to a man’s house or 
office and papers solely for the purpose of 
making search to secure evidence to be used 
against him in a criminal or penal proceed- 
ing, but that they may be resorted to only 
when a primary right to such search and 
seizure may be found in the interest which 
the public or the complainant may have in 
the property to be seized, or in the right to 
the possession of it, or when a valid exer- 
cise of the police power renders posession 
of the property by the accused unlawful and 
provides that it may be taken.” 

It has been customary for courts to hold 
that they would not stop in a trial to de- 
termine how the State got its evidence. The 
Supreme Court declares, however, that 
“while this is a rule of great practical im- 
portance, yet, after all, it is only a rule of 
procedure and therefore it is not to be ap- 
plied as a hard and fast formula to every 
case, regardless of its special circumstances.” 
“We think rather,” said the Court, “that it 
is a rule to be used to secure the ends of 
justice under the circumstances presented 
by each case, and where, in the progress of 
a trial, it becomes probable that there has 
been an unconstitutional seizure of papers, 
it is the duty of the trial court to entertain 
an objection to their admission or a motion 
for their exclusion and to consider and. de- 
cide the question as then presented, even 
where a motion to return the papers may 
have been denied before trial.” 


‘The rule here announced is too unneces- 
sarily rigid and offers a way of escape to 
many criminals. It will make very diffi- 
cult the enforcement of the Volstead Act. 
One federal judge has already announced 
from the bench that police were wasting 
time to raid places where liquor is sold 
illegally as no evidence obtained by a search 
and seizure of the premises would be ad- 
missible and that he would order all liquors 





so seized returned to the defendants. We 
understand that this is now becoming the 
practice in many districts since this decision 
was rendered. ‘The general rule in the 
state courts permits evidence to be used 
against accused without regard to the man- 
ner in which it was obtained, and we see no 
reason why this rule should not be the same 
in the federal courts. There is no reason 
why a constitutional safeguard should be 
used to shield the lawbreaker. ‘The general 
rule in the state courts, supported by abun- 
dant authority, is well stated in 35 Cye. 
1271, as follows: 


“If any person, even by an illegal search 
and seizure procure possession of any arti- 
cle, instrument or document, the state may, 
notwithstanding such illegal seizure, use it, 
if necessary, as legitimate evidence against 
the person from whom it was so obtained to 
convict him of a crime, it being the estab- 
lished rule that the court can take no notice 
of how such evidence was obtained, wheth- 
er originating from a legal or an illegal 
source. 








NOTES OF IMPORTANT DECISIONS. 





THE DUTY OF THE COURT TO INSTRUCT 
THE JURY AS TO WEIGHT TO BE GIVEN TO 
DYING DECLARATIONS.—The Supreme Court 
of Tennessee reversed a judgment for man- 
slaughter because the trial court failed to give 
an instruction on the weight to be given to a 
dying declaration, although an instruction had 
not been requested by the defendant. Pearson 
Vv. State, 226 S. W. Rep. 538. 


In this case defendant objected that the court 
failed to state in its general instruction on the 
weight of the testimony of witnesses what 
weight should be given to the dying declaration 
of deceased, and that this omission tended to 
create in the minds of the jury that this kind 
of evidence was entitled to greater respect. The 
State contended that, even if this be true, the 
error was caused by the plaintiff’s failure to 
ask for such an instruction. The Supreme 
Court, in upholding defendant's contention, 
said: 


“The jury had been instructed how to weigh 
the evidence of witnesses introduced upon the 
stand. A declaration made under conviction of 
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impending death stands no higher than evi- 
dence under oath. The jury must weigh the 
testimony of every witness by taking into con- 
sideration the reasonableness or unreasonable- 
ness of the statement of the witness, contra- 
dictions, if any, by his interest or lack of in- 
terest, his intelligence and his position and 
situation to know the facts. Why should not 
the jury take into consideration these same 
things and in fact all circumstances shedding 
light upon the reliability of a dying declara- 
tion? The fact that the jury was given in- 
structions and rules for weighing the evidence 
of witnesses placed upon the stand, and that 
no instructions were given for weighing dying 
declarations is itself calculated to induce the 
jury to give more evidential value to a dying 
declaration than it is entitled to. Juries are 
not practiced in weighing evidence, and are 
entitled to have given to them such guides as 
the law recognizes as proper to aid them in 
determining the weight to be given to dying 
declaration, certainly as much if not more than 
with respect to the evidence given to their 
presence.” 


LIABILITY ON SURETY 
BONDS GIVEN BY CONTRACTORS FOR 
UNITED STATES GOVERNMENT WORK.— 
There has been much controversy over that 
provision in the surety bonds given by con- 
tractors with the United States that the con- 
tractors “should promptly make full payment 
to all. persons supplying them labor or ma- 
terials in the prosecution of work provided for 
in said contract.” Some decisions of the fed- 
eral courts have construed the surety’s liability 
very strictly as including only claims for labor 
and material used directly in doing the work 
contracted for and not work and materials used 
in preparing for the work or in getting materi- 
als to the place where the work is to be done. 
(See United States v. Conkling, 135 Fed. Rep. 
508.) The recent case of United States v. Tay- 
lor Co., 268 Fed. Rep. 635, shows, however, how 
liberally later cases construe such bonds. 


EXTENT OF 


In the Taylor Company case the defendant 
contracted to build a breakwater at Cape Look- 
out, N. C., and gave a bond with the Fidelity 
and Deposit Company of Maryland as surety 
with the usual conditions, one of which was 
the condition set forth above. Defendant be- 
came insolvent and this proceeding is brought 
by the United States for the use of various 
claimants. The surety company offered to pay 
all claims for material and labor used in build- 
ing the breakwater, but objected to paying 
for labor and materials used in preparing for 
the work. Two claims will illustrate the point 
of their objection. One was by the Delaware 
Dredging Company for dredging a channel at 
Morehead City about twelve miles from the 
breakwater; and the other was by L. R. Con- 





nett, of New York, for the rental of four scows 


| to haul rock from Morehead City to the break- 


water. The reason for these two contracts was 
that rock which defendants had purchased 
could not be delivered at the breakwater by 
the railroad. The contractor decided to have 
the rock delivered by the railroad company to 
a pier at Morehead City and dumped into 
scows, to be then towed to the breakwater. 
When it was discovered that the water at the 
pier was not sufficient to receive the scows, 
the defendants contracted to dredge a channel 
from the pier to deepwater. It was for this 
work, as well as for the rental of the scows 
that the surety company refused to be respon- 
sible, on the theory that it was not “labor or 
materials supplied in the prosecution of the 
work provided for in the contract.” The Court, 
however, granted both claims, declaring that 
where the specifications and map for a pro- 
posed breakwater, with reference to which a 
contract for its construction was made, showed 
that the stone for the breakwater must be se- 
cured from distant quarries and transported 
by rail and barge to the site of the breakwater, 
the term “construction,” as used in the con- 
tract, is not confined to the last act of putting 
the stone in place in the water, but includes 
the essential steps of getting it to that place, 
so that services in transporting the stone were 
protected by the contractor’s bond. 


This decision is in line with the latest Fed- 
eral cases. The principle upOn which claims of 
this character are held to be within the condi- 
tion of the bond is illustrated in United States 
Fidelity Co. v. United States, 189 Fed. 339, 111 
C. C. A. 73 (C. C. A. 2d Cir.), in which the con- 
tract was for the same character of work, 
namely, constructing a breakwater. Discuss- 
ing the contention made by the bonding com- 
pany, Judge Noyes said: 


“We find nothing in the statute to support 
the contention made in this case that the bond 
given in accordance with its provisions cov- 
ered only the labor performed at the break- 
water itself. Had there been a quarry at the 
shore end of the breakwater, and had the stone 
been wheeled out from such quarry in wheel- 
barrows and dumped, it could hardly be claim- 
ed that the laborers who got out the stone or 
hauled it were not engaged in the prosecution 
of the work. And the fact that a quarry might 
be fifty miles instead of fifty yards away from 
the dumping place should make no difference. 
We think that the bond in question covered the 
labor which the contractor was obliged to fur- 
nish to fulfill his contract with the government, 
whether it was performed at the particular 
place where the stone was finally placed or 
elsewhere; that the quarrying of the stone, 
its transportation and dumping, should be re- 
garded as a continuous operation, contributing 
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in its entire progress to the prosecution of the 
work.” 


This case was affirmed in United States Fidel- 
ity Co. v. Bartlett, 231 U. S. 237, 34 Sup. Ct. 88, 
58 L. Ed. 200, Mr. Justice Day saying: 


“The object of the contract was to put the 
stone in place, much of it being merely dropped 
into the water, with a view to the construction 
of the breakwater. To accomplish this purpose 
it was of course necessary to have the material 
taken from the quarry, using tools and labor 
for that purpose, and transported to the loca- 
tion of the breakwater, and there deposited. 
This material could not be had * * * at the 
breakwater.” 


In City Safe Deposit & Surety Co. v. United 
States, 147 Fed. 155, 77 C. C. A. 397 (C. C. A, 
2d Cir.), the contract provided for the building 
of a dry dock. The intervener’s claim was for 
coal furnished the contractor used in running 
locomotives, hoisting engines, and pumping en- 
gines in carrying on the work. Judge Lacombe 
Said: 


“No specially liberal construction is required 
to bring the materials supplied in this case 
within the protection of the act. The labor ex- 
pended by men in wheeling barrows of material 
from the point of receipt to the place where it 
is to be used; in working hand pumps to clear 
an excavation of water; in turning the cranks 
of a hoisting derrick, so as to raise materials 
to a proper elevation—all such labor is mani- 
festly in the prosecution of the work,” etc. 


The latest Supreme Court opinion on this 
point is in the case of Brogan v. National Sure- 
ty Co., 246 U. S. 257, 38 Sup. Ct. 250, where the 
Court held that a surety was liable on a claim 
for supplies furnished to a hotel which a con- 
tractor of a large dam had been compelled to 
erect to take care of his employees. In that 
case Justice Brandeis said: 


“This court has repeatedly refused to limit 
the application of the act to labor and materials 
directly incorporated into the public work. 
Thus in Title Guaranty & Trust Company v. 
Crane Company, 219 U. S. 24, 34, the claims for 
which recovery was allowed under the bond in- 
cluded not only cartage and towage of material 
but also claims for drawings and patterns used 
by the contractor in making moulds for cast- 
ings which entered into the construction of the 
ship. In United States Fidelity Company v. 
Bartlett, 231 U. S. 237, where the work con- 
tracted for was building a breakwater, recovery 
was allowed for all the labor at a quarry open- 
ed fifty miles away. This included, as the rec- 
ord shows, the labor not only of men who 
stripped the earth to get at the stone and who 
removed the debris, but carpenters and black- 
smiths who repaired the cars in which the 
stone was carried to the quarry dock for ship- 
ment, and who repaired the tracks upon which 
the cars moved. And the claims allowed in- 
cluded also the wages of stablemen who fed and 
drove the horses which moved the cars on those 
tracks.” 





THE CUSTODY OF AN INFANT—I— 
GENERAL SURVEY OF THE IN- 
TERESTS INVOLVED.* 





When and how the Courts of Chancery 
acquired jurisdiction over the persons of in- 
fants appears to be unknown.’ The com- 
monly accepted idea is that the King by 
virtue of his position is under a duty to de- 
fend his subjects from aggressions upon 
their persons and their property, and that 
every royal subject, because he is a subject, 
is taken under the royal protection. The 
King as parens patriae, takes every infant 
under his protection immediately upon that 
infant’s birth, and the Chancellor as the 
personal representative’ of the King, has, 
by virtue of his office, jurisdiction over the 
persons and the property of all infants.’ 
But just how this jurisdiction was acquired 
by the Chancellor and when it was first 
exercised have elicited much authoritative 
discussion.* Attempts have been made to 
liken the jurisdiction to that over lunatics 
and idiots,‘ and to that exercised over 
trusts. But Hargrave objects to these at- 
tempts,® and his objections have not been 
convincingly refuted by those who oppose 
him. At the same time when Hargrave 
says that the exercise of this jurisdiction 
by the Chancellor was a clear case of usur- 
pation whose only excuse was the absence 
of any other method of providing for the 


*This is the first of two articles fully covering 
the subject of the Custody of an Infant. The 
second article will be published in next week's 
issue and will be entitled, “Interests Secured 
by the Decided Cases.” 

(1) Story; Equity Jurisprudence, Ch. 35 (13th 
Ed.); Bisphams, Principles of Equity, page 47 
(7th Ed.); Co. Litt. 89a, Hargrave’s note, (70) 
16; 2 Fonbl. Equity B. 2, Pt. 2, Ch. 2, par. 1, 
note (a); Wellesly v Wellesley, 2 Bligh, N. S. 
124, 129, 132, 136, 137. 

(2) DeManneville v. Demanneville, 10 Vesey 
Jr. 58; U. S. v. Bainbridge, Fed. Cas. 14, 497, 
(1816). United States v. Green, 3 Mason 482, 485 
(1824); In re Ferrier, 103 Ill. 367, (1882); Stew- 
art v. Stewart, 180 P. 165 (1919); Griffin v. 
Griffin, 187 P. 598 (1920). 

(3) Story, Equity Jurisprudence, Ch. 365. 

(4) Beverlys Case, 4 Co. Rep. 123, 124. 

(5) Duke of Beaufort v. Bertie, 1 Peere Will. 
705. 


(6) Hargraves note (70), par. 16, to Co. Litt. 
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infant, one hesitates to accept his view- 
point.’ He bases his argument upon the 
fact that the earliest case which has been 
found of the actual exercise of this jurisdic- 
tion by the Chancellor to appoint a guardian 
upon petition without bill is the Case of 
Hampden in the year 1696.5 But, juris- 
diction over the person of an infant can be 
indicated by the awarding of the custody 
of the infant as well as by the appointment 
of a guardian, and there are at least three 
cases in which, prior to 1696, the Chancel- 
lor disposed of the body of an infant, 
These cases are Foster v. Denny, decided in 
1677, and two cases reported by the Selden 
Society and decided the first in 1400, and the 
second sometime between 1400 and 1422. 


In Foster vy. Denny® a father devised the 
custody of his infant son to his second wife, 
the step-mother of this son. Then the 
father died and the wife married a second 
time. An uncle of the child got possession 
of the child and sent him to France to be 
educated. The mother petitions for the 
custody of the child and it was held that the 
uncle must surrender the child to the 
mother. In discussing the matter of juris- 
diction the Court said: ‘Where there is 
guardianship by the common law this 
court will intermeddle and order, but here 
being a guardian by Act of Parliament, I 
cannot remove him or her.” 

The two Selden Society cases are briet 
and will bear reproduction in full. The 
first of these is dated 1400."° 


“To the most Reverend Father in God, 
Thomas, Archbishop of Canterbury and 
Chancellor of England, 

Humbly beseecheth your poor tenant, 
Joan, late wife of Stephen White of Cran- 
brook, that whereas the said Stephen 
shortly before his death enfeoffed one 
Thomas White and Thomas Bery of Wye 
(who are still alive) and John Assylyn and 
William White (now dead) of all his lands 


(7) Ibid. 

(8) Ibid. (I have been unable to find the 
original report of this case.) 

(9) 2 Ch. Cases 237. 

(10) Select Cases in Chancery, case 100, page 
95, Selden Society. 





and tenements in Cranbrook, with the ap- 
purtenances declaring to them by his last 
will that the said suppliant should have all 
the profits of the said lands and tenements 
during the nonage of Katherine, his daugh- 
ter, begotten between the said suppliant and 
Stephen, and his right heir, together with 
the guardianship of the said Katherine, by 
virtue of which will be suppliant had the 
wardship of the said Katherine and the 
profits of the said lands and tenements, from 
the death of the said Stephen, until the 
Feast of the Nativity of S. John last past, 
when the said Thomas White wrongfully 
took the said Katherine out of the posses- 
sion of the said suppliant and still detaineth 
her, together with the profits of the said 
lands and tenements to his own use, con- 
trary to the said will. May it please your 
most gracious Lordship to cause the said 
Thomas to come before you, and to examine 
him as to the truth of the said matter, and 
thereupon to order him to restore to the 
suppliant the wardship aforesaid together 
with the profits of the said lands and tene- 
ments taken by him in the meantime; for 
God and in way of charity.” 


Just what the Chancellor did in this case 
is not reported, but the existence of the pe- 
tition certainly indicates that there is a com- 
mon notion that the Chancellor had juris- 
diction in the matter. This indication is 
verified by the result in the next case, the 
whole report of which is here given . 


“To the Right Reverend Father in God, 
and his most gracious Lord, the Bishop of 
Durham, Chancellor of England, 


Beseecheth most humbly, William Bur- 
ton, servant to Master Robert Burton Clerk, 
one of your Chaplains, and grievously com- 
plaineth of Ludovic Greville, of the County 
of Oxford, that whereas, one Robert 
Archer, late of Winchester, merchant, with 
the assent and abettment of the said Ludo- 
vic did on the Tuesday next before the 
Feast of Ascension, of Our Lord, and in 
the eighth year of the reign of our Sover- 
eign Lord, the present King, forcibly and 
against the peace of the same Our Lord 
the King, ravish one Alice Wodeloke, 
daughter and heir apparant of Parnell, the 
wife of the said suppliant, the same daugh- 
ter being of the age of seven years, and be- 
ing found at Collenburn in the County of 
Wiltshire, in the ward of one Richard San- 
ton (to whom she was) committed by the 
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said suppliant, and thence brought her to 
the house of the said Ludovic at Drayton 
in the County of Oxford, and the said 
Ludovic still detaineth the said Alice 
wrongfully and against law, right and good 
conscience, and against the will of the said 
suppliant, and will not deliver the said 
Alice to the said suppliant, unless he will 
make fine with the said Ludovic for 40 
marks and (also) release by his writing to 
the said Robert (Archer) all the debt which 
the said Robert oweth the same suppliant 
(and this )wrongfully and to the damage of 
the said suppliant of 100 marks, and to the 
great detriment of his poor estate if he be 
not aided by you, most gracious Lord, in 
his behalf ; may it please your most gracious 
Lordship, to consider this matter and there- 
upon to ordain that the said suppliant may 
have restitution of the said Alice, as law 
and conscience demand, with their damages 
in this behalf; For God and Charity. 

At the foot. It is considered that while 
the said William (Burton) was with her in 
his house the daughter was in his wardship, 
and that he should safely keep the said 
daughter, unless she should be stolen from 
his custody. 

Indorsed. A day is given him (the de- 
fendant) on the Octave of Michaelmas 
next, under a penalty of £40.""" 


These cases, it is submitted, would seem 
to suggest that the Chancellor had jurisdic- 
tion in these matters for nearly three cen- 
turies before the case upon which Hargrave 
founds his argument was decided. Story 
disagrees with Hargrave’* and prefers to 
follow Fonblanque.** Indeed, the courts 
generally in both England and the United 
States take the view that jurisdiction over 
the person and property of an infant must 
exist somewhere, and should exist some- 
where, and that the King, as Parens Patriae, 
or the State, as the guardian of the interests 
of its citizens, should have this jurisdiction, 
and that, as courts of equity represent the 
sovereign in his personal capacity, the Chan- 
cellor should, and does, have juridiction in 


(11) Select Cases in Chancery, case 121, page 
118, Selden Society. 

(12) Story, Equity Jurisprudence, page 665, 
note 3, (13th Ed.). 

(13) 2 Fonbl. Eq. B. 2, pt. 2, ch. 2, Par. 1, note 
(a). 





such matters. The decided cases are unani- 
mous in this regard, as can be seen by the 
following citations. 

In Cary v. Bertie,’* decided in 1696, the 
Court said, semble: “In this court there 
are several things which belong to the King 
as Parens Patriae, and fell under the care 
and direction of the court, as Charters, In- 
fants, Idiots, Lunatics, etc. Upon the dis- 
solution of the Court of Wards, these mat- 
ters came back to the Chancery, where the 
interests of the infant were so regarded and 
taken care of that no decree shall be made 
against an infant without having a day given 
him to show cause after he comes of age.” 


In the case of Duke of Beaufort v. Berty, 
** decided in 1721, the question was whether 
the Chancellor could interfere with the de- 
sires of a guardian appointed by a will, and 
it was held that he could. Lord Maccles- 
field, Chancellor, said: 


“This court would and had interfered 
even in the case of a father, as where the 
child had an estate and the father, who was 
insolvent and of an ill character, would take 
the profits, there the court has appointed a 
receiver as was done in Kiffen v. Kiffen.” 
lia 

The following. year, 1722, the famous case 
of Eyre v. Countess of Shaftesbury’® was 
decided, in which the Court said: 


“This court may upon petition only with- 
out any bill or decree make an order to de- 
termine the right of guardianship in regard 
the care of all infants is lodged in the King 
as Parens Patriae, and by the King this care 
is delegated to his court of chancery. 


“In F. N. B. 232, the King is bound of 
common right and by the laws to defend 
his subjects, their goods and chattels, lands 
and tenements, and by the law of this realm 
every loyal subject is taken to be within the 
king’s protection for which reason it is that 
idiots and lunatics, who are uncapable to 
take care of themselves are provided for by 
the King as Parens Patriae, and there is 
some reason to extend this care to infants.” 


(14) 2 Vernon 342, 343. 

(15) 1 P. Will. 704. 

(15a) I was unable to find the original report 
of this case, of Kiffen v. Kiffen. 

(16) 2 P. Will. 103. 
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And again; “The Court of Chancery has an 
original jurisdiction of the right of guard- 
ianship.” 

This view has been consistently held down 
to the present time. In 1828 the jurisdic- 
tion of the Chancellor was challenged and 
sustained, never to be questioned again, in 
the celebrated case of Wellesley v. Welles- 
ley. 

In the United States the English view has 
been upheld and followed. The earliest 
case which the writer has. found is dated 
1813 where the Court said: 

“We are not bound to decide who is en- 
titled to guardianship, or to deliver infants 
to the custody of any particular person. 
But we may in our discretion do so, if we 
think that under the circumstances of the 
case it ought to be done.”** 

Mr. Justice Story adopted this view in 
1816,° and our courts have consistently 
followed it. 


I have dealt with this historical matter in 
so summary a fashion because I am not 
unmindful of the “pitfalls of antiquarian- 
ism” and because, as Mr. Justice Holmes 
puts it, “our only interest in the past is 
for the light it throws upon the present. I 
look forward to a time when the part played 
by history in the explanation of dogma shall 
be very small, and instead of ingenious re- 
search we shall spend our energy on a study 
of the ends sought to be attained and the 
reasons for desiring them.’*° Mr. Justice 
Holmes is supported in his viewpoint by 
Dean Pound when the latter says: 

“Perhaps the most significant advance in 
the modern science of law is the change 
from the analytical to the functional atti- 
tude. For the jurist of today, the world 
over, seeks to discover and to ponder the 
actual social effects of legal institutions and 
legal doctrines. He views them as instru- 
ments of social engineering. He seeks to 


(17) 2 Bligh N. S. 124. 
1 Ch. 688. 
(18) Commonwealth v. Addicks, 5 Binn. (Pa.) 


Cf. F. v. F. (1902) 


(19) U.S. v. Bainbridge, Federal Cases 14,- 


(20) Collected Legal Papers, 1920, page 194, 
195. 
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study their social operation and the effects. 
He regards law and the legal ordering ot 
society as things which may be improved by 
conscious human effort. He holds it his 
duty to discover the best means of further- 
ing and directing that effort.’’** 

Even the most cursory examination of 
the cases dealing with the subject of the 
awarding of the custody of children at once 
makes it evident that the Chancellor, while 
insisting that he has jurisdiction by virtue 
of his office in this matter, is animated by 
a desire to protect the helpless infant. All 
things are finally decided by reference to the 
needs of the child. Not that the other in- 
dividual, public and social interests are 
ignored, but that they yield to the welfare 
of the child. The activities of the Courts 
of Equity, in this sphere of the law, exem- 
plify to a striking degree the ideas of Dean 
Pound, when he says: “Let us think of the 
legal ordéring of society as a great task, or 
rather as a great series of tasks, of social 
engineering. For the problem of law and 
government is not one of abstract harmon- 
izing of human wills; it is one of concrete 
securing or realizing of human interests. 

The problem becomes one of se- 
curing as many interests as we may with 
as little sacrifice as possible of other inter- 
ests.”** The Chancellors balance*** the in- 


(21) “The Administrative Application of Le- 
gal Standards;” An Address presented at a meet- 
ing of the Section of Public Utility Law of the 
American Bar Association, Boston, Mass., Sept. 
2 1919, page 5. 

(22) Ibid, page 4. 

(22a) Cases in which the balancing of inter- 
est is shown are as follows: 

(a) Interests of the Father against the inter- 
est of the mother. In re Besant, 11 Chan. Div. 
508; Commonwealth v. Briggs, 16 Pick. (Mass.) 
203; Rowe v. Rowe, 28 Mich. 353; Ex parte 
Schoptrine, 85 S. 494; Griffin v. Griffin, 187 P. 
598; Draper v. Draper, 68 Ill. 17; Cowles v. 
Cowles, 3 Gilm, (Ill.) 435; Commonwealth v. 
Addicks, § Binn. (Pa.) 520; Adams v. Adams, 1 
Duv. (Ky.) 167; Hewitt v. Long, 76 Ill. 399. 

(b) Interests of the father against the inter- 
ests of a stranger Washaw v. Gimble, 7 S. W. 
389; Shaw v. Natchwey, 43 Iowa 653; State v. 
Richardson, 40 N. H. 272. State v. Barrett, 45 
N. H. 15; In re Goodenough, 19 Wis. 274; Sheers 
v. Stein, 43 N. W. 728; Henson v. Walts, 40 Ind. 
170; McDowles Case, 8 Johns. Ch. (N. Y.) 328; 
Hernandez v. Thomas, 39 S. 641. 

(c) Interests of the father against the inter- 
ests of next of kin. Weir vy. Morley, 99 Mo. 
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terests involved one against the others and 
through this balancing reach their conclu- 
sions as to which of contending claimants 
for the custody of an infant will the bet- 
ter be able to carry out the purpose of the 
State that the weak and the helpless are to 
be protected and cared for. It is the pur- 
pose of the rest of this article to discuss 
three problems which arise in the Law gov- 
erning the custody of an infant; (1) What 
are the interests involved in the award of 
the custody of an infant; (2) To what ex- 
tent have these interests actually come up 
for balancing in the courts; (3) To what 


484; Colston v. Morris, Jac. 257; Heineman’s Ap- 
peal, 42 Am. R. 632; Schroeder v. Filbert, 60 N. 
W. 89; Merritt v. Swimly, 82 Va. 433; People 
v. Mercein, 26 Wend. 64; United States v. Green, 
Fed. C. 15,256; Gardenhire v. Hinds, 1 Head. 
(Tenn.) 402; Latham v. Ellis, 20 S. E. 1012; In 
re Toulmin, R. M. Chartt. (Ga.) 489; Rust v. 
VanVacter, 9 W. Va. 600; Green v. Campbell, 14 
S. E. 212 . Proctor v. Rhodes, 4 Ky. L. R. 453; 
State v. Bratton, 15 Am. L. Reg. n. s. 359; Verser 
v. Ford, 37 Ark. 27; Burke v. Crutcher, 4 Ky. L. 
R. 251; Sturdevant v. State, 19 N. W. 617; Ex 
parte Murphy, 75 Ala. 409. ~ 


(d) Interests of the father against the inter- 
ests of an institution. Wadleigh v. Newhall, 136 
F. 941; Brooke v. Logan, 13 N. E. 669; In re 
Knowack, 53 N. E. 676; McDonald v. Short, 125 
N. E. 451; Dumain v. Gwynne, 10 Allen (Mass.) 
270. 


(e) Interests of the father against the inter- 
ests of a guardian. State v. Libbey, 44 N. H. 
321; Bryan v. Lyon, 3 N. E. 880; Schammell v. 
Schammell, 38 P. 729. 


(f) Interests of a mother against the inter- 
ests of a stranger.( Reg. v. Gyngall (1893) 2 Q. 
B. 232; McDaniel v. Youngblood, ’77 (Ala.) So. 
674; Curtis v. Curtis, 5 Gray (Mass.) 535; Bent- 
ley v. Terry, 59 Ga. 555. 

(g) Interests of the mother against the in- 
terests of a next of kin. Reynolds v. Teynham, 
9 Mod. R. 40; In re Clarke, 21 Ch. Div. 817; Bon- 
nett v. Bonnett, 16 N. W. 91; Hoxie v. Potter, 16 
R. I. 374, 17 Atl. 129. 


(h) Interests of the mother against the in- 
terests of an institution. Lovell v. House of 
Good Shepard, 37 P. 660. 


(i) Interests of the mother against the in- 
terests of a guardian. Wright y. Neyler, 5 Medd. 
4.77. Roache v. Garvin, 1 Dick. R. 88, 21 Eng. 
Reprint, 201; Cooke v. Bybee, 24 Tex. 278. 

(j) Interests of the parent against the in- 
terests of the husband of the infant, Gibbs v. 
Brown, 68 Ga. 803. ( 

(k) Interests of a guardian against the in- 
terests of the next of kin. In re Smith, 13 II. 
139; In re Heather Children, 15 N. W. 487; Wooa- 
ruff v. Conley, 50 Ala. 304; Marshall v. Reams, 
14 8S. 95. 





extent are these interests secured by the 
existing state of the law. 


Interests Involved in Awarding the Cus- 
tody of an infant.**—‘Strictly the concern 
of the law is with social interests,” says 
Dean Pound, “since it is the social interest 
in securing the individual interest that 
must determine the law to secure it. But 
using interest to mean a claim which a 
human being or group of human beings 
may make, it is convenient to speak of in- 
dividual interests, public interests—that is, 
interests of the state as a juristic person— 
and social interests—that is, interests of the 
community at large. This is the order in 
which they have been recognized in the 
development of juristic thought.”** Else- 
where Dean Pound gave a more detailed 
scheme of the interests to be secured by 
law,”® but using the above general division 
as a foundation for our discussion, we shall 
see that all three types, in many and vary- 
ing forms, are involved and need to be con- 
sidered by the courts when dealing with 
matters effecting the custody of a child. 

The individual interests of the infant, 
with which the law of custody is concerned, 
are interests of personality. It is, of course, 
obvious that the physical existence of the 
child must be protected and conserved. He 
must be properly clothed, fed and housed. 
The treatment which he receives must not 
be cruel or abusive. Should the custodian 
violate these primary principles he will be 
answerable for the violation and have the 
custody of the child removed from him; 


23. Cf. Roscoe Pound; Interests of Person- 
ality, 28 Harvard L. Rev. 343, 445. Individual 
Interests in the Domestic Relations, 14 Mich. 
Law Rev. 177. The Need of a Sociological Juris- 
prudence, The Green Bag for October, 1907; The 
Scope and Purpose of Sociological Jurispru- 
dence, 24 Harvard Law Rev. 591, 25 Harvard L. 
Rev. 140, 489; The End of Law as Developed 
in Juristic Thought, 27 Harvard L. Rev. 605; 
30 Harvard L. Rev. 201; Outlines of Lectures on 
Jurisprudence, 2nd Ed., page 56, seq.; Outline of 
a Course on the History and System of the Com- 
mon Law, page 3, et seq. 

(24) Interests of Personality, 28 Harvard L. 
Rev. 344. 

(25) Outline of a Course on the History and 
System of the Common Law, page 3. 
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and it will not matter that the custodian is 
the father, mother, next of kin, stranger 
or legal guardian. The physical person of 
the child must be respected. Reasonable 
chastisement for the correction and develop- 
ment of the child is, to be sure, permitted ; 
Lut nothing beyond this is legally tolerable. 
So much is clear. 


But it is not so clear that the social and 
spiritual existence cf the child will be pro- 
tected by removal of the child from the cus- 
tody of the one who interferes with or fails 
to meet the social and spiritual demands 
which the child may make. Two factors 
make such protection impossible. The first 
is that the demands are psychological. They 
are too intangible, vague, and at times 
seemingly too trivial for so practical a thing 
as the legal order to consider. Even when 
the trained psychologist has made his ex- 
periments and formulated his theories and 
laws of social and spiritual existence, the 
judge is unable, because of time, tempera- 
ment and training, to apply this data to the 
concrete case before him. The other factor 
is that it is inexpedient to allow the inter- 
ests of the child to outweigh the other inter- 
ests, of the parent or the state, with 
which the child’s interests come in conflict. 
The child is only a part of society, and 
there are times when it must be sacrificed 
for the sake of the whole, or even other 
parts, of society. 


Practical considerations prevent the hu- 
manitarian motives of the legal order from 
functioning. Yet, too often, it must be 
confessed, it appears that the second factor 
is given as a basis for action when in reality 
it is the first factor which is the determin- 
ing thing. And this ought not to be. For 
example : 


F, the father of C, a fourteen-year-old 
boy, believes in the old method of education 
and control through inflexible discipline and 
the repression of physical instincts. To 
him time spent in play is wasted; it should 
be devoted to the study of the Bible or the 





reading of Pilgrim’s Progress. Games, like 
football and baseball are wicked in that they 
make you associate with rough playmates. 
Poetry is taboo because it is too full of 
pagan allusions. Music is a temptation 
from the devil, unless indeed it is the sing- 
ing of psalms; and dancing is the first step 
on the road to hell. These ideas are con- 
sistently carried out by F in his control 
and education of C. The result is that C 
does one of two things. He becomes too 
repressed, unhealthy-minded, self-centered, 
unsocial and too individualistic. That is, 
he becomes socially unfit and thus a detri- 
ment to society, for he is unable to carry 
out his functions as a member of the State 
in a proper healthy way. Or else, the grega- 
rious instinct proves too strong, and the 
“gang” is too great an attraction, so that 
he breaks parental bounds, flouts paternal 
discipline and becomes a “problem” and a 
juvenile delinquent. And once more the 
State suffers, as well as the boy, because a 
potentially good citizen has been perverted. 


But, the law will not remove C from the 
custody of his father, so long as the father 
feeds, clothes and shelters C according to 
the best of his means. F is looked upon as 
a proper person, and blameless in the eyes 
of the law. The fact that the method of 
parental control is positive torture to the 
child, and that it defeats the purpose which 
underlies the legal right of the father to 
the custody of the child, carries no weight 
in the mind of the court. The spiritual 
demands of the child, for freedom from con- 
tinual restraints, for association with his 
fellows and equals, for the expression of the 
natural and harmless emotions and instincts 
which surge within him, are too intangible 
for the average, busy court to grasp and . 
weigh. And if, by chance, such things 
are used as a basis for a request that the 
custodian should be changed, the court re- 
plies that it is impracticable, that the father 
cannot be deprived of the association of his 
child, that the sanctity of the family is too 
great to be violated in the requested manner, 








254 


No. 13 





and so the child stays where he is, while 
the father is fortified in his course of con- 
duct by judicial decision in his favor. In 
this way the natural, vital interests of the 
child are. left unsecured. 

Then, again, the failure to secure the 
child’s psychical interests is exemplified by 
the power of the father to direct the reli- 
gious education of the child, no matter what 
his religious beliefs may be, so long as he 
is not technically an atheist. Furthermore, 
not only can he direct the child’s religious 
education but his wishes will be obeyed 
even after he himself is dead, for the child, 
as we shall see later, will be educated in the 
religion of the father unless it is to the best 
interests of the child that the then guardian 
have the say as to his religious education. 
This means that the child may have its 
mind tortured with fear of goblins, devils, 
voodoos, personal depravity, a vengeful 
Deity, and a consciousness of eternal dam- 
nation to be spent in torment and pain, yet, 
in spite of the exquisite pain the child un- 
dergoes and the physical inhibitions that 
result therefrom, the law will not take the 
child away from the custody of its father 
if he is otherwise fit to have control of it. 


Or, to take examples from another angle 
of family life, a young girl may feel 
normally and naturally sensitive to the fact 
that she has to wear old and ragged clothes, 
so that she cannot attend church, or go to 
parties, or meet with other girls in their 
merry-making, and these feelings will cause 
her a great deal of misery and even an- 
guish ; or she may be bitterly resentful that 
she is neglected by other members of the 
family, or that there is greater favoritism 
shown to another child, in the way of trink- 
ets, jewelry and outings; yet the law takes 
no cognizance of those things when the 
question of awarding custody comes before 
the court. At least the writer has been 
unable to find any case where such matters 
“ave been considere. 

On the other hand, the courts do con- 
sider the love, affection, and friendship of 
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the child for a person, and the ability of 
that person to give the child the companion- 
ship which the child desires, as we shall see 
later. 


That is, when the courts say, as they all 
do, that they will award the custody of the 
child as the welfare of the child dictates, 
they have in mind the securing of the physi- 
cal interests of the child and its more ob- 
vious and patent social and spiritual needs. 
The irreducible minimum of physical, social 
and spiritual interests (without which the 
personality of the child will be destroyed), 
the law will in every case secure. More 
than that it cannot do. 


The individual interests of ‘the parents 
which are connected with the law of custody 
are the interests pertaining to their social 
and spiritual existence. It is, of course, 
true, that separating a mother from her 
young child may so violently affect her 
emotions that they in turn may impair the 
physical existence of the mother. But it is 
really the spiritual existence which is fun- 
damentally injured and the physical de- 
rangement is secondary. In the same way 
it is possible that the economic interest of 
the parent may be destroyed in that taking 
a child away from its father, may lead the 
neighbors to think of him as a person un- 
worthy of support by trading with him and 
so his business may be destroyed. But what 
really occurs here is a social taboo and not 
a direct interference with an interest of sub- 
stance. 


The social existence of the parent is 
wrapped up with the custody of his child, 
not so much because of his association with 
the child, which is really a part of his 
spiritual existence, but with the associations 
with others which having a child brings 
about. Interest in, and relations with, 
teachers’ associations, child welfare boards, 
parents’ associations, educational institu- 
tions, and social centres, grow out of the 
parental relation. Acquaintances are made, 
friendships are established and duties are as- 
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sumed because of the activities of the child. 
In these things the mother is usually more 
active than the father. But the father is 
drawn into these associations as well and 
they are his interests as well as they are 
the interests of the mother. ‘Taking away 
the custody of the child disrupts these in- 
terests by taking away the dynamic con- 
necting link between the parent and these 
parental associations. The social existence 
of the parent is impaired by removing the 
custody of the child from him. 

The spiritual existence of the parent is, 
of course, to some extent connected with his 
social existence of which we have just 
spoken. The activities of the child outside 
of the home reflect on the home. The 
father takes pride in the achievements of 
his son or daughter. and their failures or 
evil ways result harmfully upon him. A 
mother feels her son’s disgrace more keen- 
ly than he does, and a father is more 
ashamed by the waywardness of his daugh- 
ter than she is. It is interesting to note, 
in passing, that the psychological signifi- 
cance of this last mentioned fact, and its 
importance, is often forgotten or ignored 
Ly the courts. The matter arises when the 
sex of the child is a determining factor in 
the award of its custody. Usually, after 
the child passes the period called vaguely 
“tender years,” the son is given to the 
father and the daughter to the mother, all 
other things between the parents being 
equal. Yet it is a commonplace of human 
observation that mothers are usually closer 
to their sons than to their daughters, and 
that fathers are more tender and regardful 
of their daughters than they are of their 
sons. Mothers have greater control over, 
and capacities for training, their sons than 
their daughters; and the father’s admoni- 
tions carry greater weight with the daugh- 
ter than with the son. If the welfare of 
the child is the determining factor when 
custody is awarded, then the rule should 
be that sons are to be given to the mother 
and daughters to the father. But, primarily 
for historical reasons, growing, I believe, 
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out of the remains of ancestor worship, 
Spartan political ideas, and the rule of 
primogeniture, the psychological aspects of 
the matter have been ignored and the gen- 
eral rule that sons go to the father and 


daughters to the mother is followed. 


Though, as has been said, the spiritual 
existence of the parent is connected to some 
extent with the activities of the child out- 
side of its home, yet primarily the psychical 
interests of the parent grow out of his as- 
sociation with the child itself. The parent 
relives his own life in the life of the child. 
All he “hoped to be and was not” is to be- 
come actual in the life of the child. His 
larger self, as Prof. James describes it,** 
finds expression in the development of the 
child. The creative instinct also finds an 
outlet. I do not mean the procreative in- 
stinct which is biological, but the psycho- 
logical impulse to fashion and mould an 
existent thing into something ‘‘nearer the 
heart’s desire ;” to plant ideas and see them 
grow, to train habits and watch them be- 
come automatic, to inculcate ideals and have 
them become determiners of conduct. This 
instinct to train, direct, and manipulate 
something living, finds expression in the at- 
tention which the parent gives his child; 
and this desire for such expression is a 
vital interest of the parents. Furthermore, 
there is a sheer joy of personal service 
which accompanies association with one’s 
child. Every mother knows the indescrib- 
able thrill she feels when she feeds her 
baby, or bathes it, or dresses it, teaches it 
to walk, and talk, and take care of itself. 
The labors of the father are given aim and 
point in the same way. His economic ef- 
forts are directed to providing for the 
child’s welfare, so that its physical wants 
can be met, that it have a proper start in 
life, and that it might be in position to 
achieve more than he himself has. The 
father has a great deal of pleasure in doing 


(26) William James, Psychology, Briefer 


Course, page 174 seq. 
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these things, of which he would be de- 
prived were the child taken away from him. 
And it is almost needless to add that the 
parent has a vital interest in the love and 
affection he gives to, and receives from, his 
child. Indeed that is the prime factor which 
determines whether the parent may retain 
or recover the custody of his child. For if 
this affection is present the welfare of the 
child is assured so far as the parent by his 
efforts can secure it, and if it is absent, then 
even magnificent economic advantages will 
not control the decision of the court. 


Not only parents but next of kin and even 
strangers may have their interests connected 
with the custody of a particular child, but 
these interests are similar in kind, though 
perhaps not with the same degree of in- 
tensity, as the interests of the parents, and 
need not be especially considered. 


It is quite obvious, too, that the analysis 
given above is not an exhaustive one. That 
must be left to child and social psychologists. 
My purpose is simply to orient the problem 
with which the courts are dealing, and to 
call attention again to that which is so often 
forgotten, namely, that the court is not deal- 
ing simply with the isolated facts presented 
to it, but that it is concerned with factors 
growing out of human experience, and con- 
nected with individual and social relation- 
ships, the conservation of which it is the 
function of the legal order, so far as it can, 
to secure. 


With this in mind we can now turn to the 
decided cases and see how many of these in- 
terests have been presented to the courts for 
action, and how the balancing of them has 
resulted. And in so doing we shall also in- 
dicate what the public and social interests 
that are connected with the law of custody 
are and how they are balanced against the 
individual interests of the parents and the 
child. 

ALBERT LEVITT. 

Washington, D. C. 





INTOXICATING LIQUORS—PROPRIETARY 
MEDICINE. 





JOSEPH TRINER CO. v. SHANKS, State 
Sheriff, et al. 





Supreme Court of South Dakota. Jan. 15, 1921. 





180 N. W. 955. 





A proprietary medicine containing alcohol may 
be “unsuitable” for use as a beverage so as tu 
be excepted from the prohibition against intox- 
icating liquors by Rev. Code i919, § 10328, though 
it was capable of being used as a beverage so as 
to be within the definition of intoxicating liquors 
in section 10237, since by the common use of 
terms a thing may be unsuitable for the par- 
ticular use and still be capable of such use. 





POLLEY, J. This is an appeal from the 
circuit court in Beadle county. Plaintiff is 
a private corporation with its principal place 
of business in the state of Illinois. The de- 
fendant Shanks is the state sheriff, and is 
charged, among other duties, with the enforce- 
ment of the prohibition law. The action was 
brought to secure an injunction, restraining 
and enjoining said defendant from instituting 
criminal prosecutions against persons who may 
sell a certain proprietary medicine manufac- 
tured by plaintiff; it being claimed by the de- 
fendant that said medicine is an intoxicating 
liquor as the same is defined ‘by our statute. 
The gist of plaintiff’s cause of action is stated 
in his complaint as follows: 


“That the plaintiff is and for many years 
has been the owner of a certain registered 
proprietary medicine known as ‘Triner’s Amer- 
ican Elixir of Bitter Wine’; that it is and for 
many years has been engaged in the business 
of manufacturing and selling such medicine, at 
wholesale, throughout the United States and in 
foreign countries; that there is a large demand 
for such medicine in the state of South Dakota; 
that it has large sums of money invested in 
its said business and will derive large profits 
from the sale of such medicine in the state of 
South Dakota if permitted to sell therein; and 
that it desires and intends, if permitted so to 
do, to continue the sale of such medicine in 
Said state. 

“That said medicine is a bona fide medicinal 
preparation or compound containing no more 
alcohol than is necessary for the extraction 
and preservation of the medicinal ingredients 
contained therein, and that such preparation 
or compound is unsuitable for use as a bever- 
age. 

“That said preparation or compound con- 
tains valuable medicinal properties, and it is 
the desire and purpose of the plaintiff to sell 
the same in South Dakota for use as a medicine 
and not otherwise. 

“That the defendant, J. C. Shanks, as state 
sheriff, in excess of his authority as such offi- 
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cer and in direct violation of the laws of the 
state of South Dakota, has heretofore sent a no- 
tice to the state’s attorneys, sheriffs and police 
officers of said state that the sale of plaintiff’s 
said proprietary medicine within the state of 
South Dakota is strictly prohibited, will be 
prosecuted, and asking the co-operation of the 
officers to whom such notice is addressed to 
the effect that the law may be strictly en- 
forced; that said defendant, in excess of his 
authority as state sheriff and in direct viola- 
tion of the laws of South Dakota, has refused 
and continues to refuse to withdraw said no- 
tice, though repeatedly requested so to do; that 
he threatens to and, unless restrained by the 
process of this court, will carry out his saia 
unauthorized and unlawful purpose of prohibit- 
ing the sale of plaintiff's said preparation or 
compound for use as a medicine within the 
state of South Dakota; and that, unless re- 
strained by the process of this court, the other 
defendants will co-operate with the said state 
sheriff in unlawfully prosecuting persons who 
sell plaintiff's said preparation within the 
state of South Dakota for use as a medicine, 
notwithstanding the sale of said preparations 
for such purpose is expressly permitted and 
authorized by the laws of said state. 

“That said unauthorized and unlawful threat- 
ened prosecutions, if not prevented by the pro- 
cess of this court, will cause a multiplicity of 
judicial proceedings; will cause great injury 
and loss to the plaintiff for which it would be 
extremely difficult to ascertain the amount of 
compensation which would afford adequate re- 
lief; and that the plaintiff has no adequate 
remedy by any action or proceeding at law to 
protect its rights in the premises.” 


To this complaint, the Attorney General in- 
terposed a demurrer on the grounds: First, 
that the court was without jurisdiction of the 
subject-matter of the action; and, second, upon 
the ground that the complaint does not state 
facts sufficient to constitute a cause of action. 
The circuit court overruled the demurrer, and 
the defendant appeals to this court. 


It is the contention of the defendant that 
the said proprietary medicine known as 
“Triner’s American Elixir of Bitter Wine” ‘is 
an intoxicating liquor as the same is defined 
by section 10237, Rev. Code 1919, and by their 
demurrer defendants admit that the state 
sheriff has directed the various subordinate 
peace officers throughout the state to arrest 
and prosecute any persons who may be found 
selling the said medicine. Section 10237, Rev. 
Code 1919, reads as follows: 


“Intoxicating Liquors Defined—The term in- 
toxicating liquors’ wherever used in this arti- 
cle shall be construed to include whisky, alco- 
hol, brandy, gin, rum, wine, ale, beer, absinthe, 
cordials, hard or fermented cider, tincture or 
essence of ginger and all distilled, spirituous, 
vinous, malt, brewed and fermented liquors, 
and every other liquid, liquid mixture or com- 
pound containing alcohol, which mixture or 





compound is capable of being used as a bev- 
erage, whether or not the same is proprietary, 
medicated or patented.” 

It is conceded that said medicine contains 
aleohol, and it is not alleged that it is in- 
capable of being used as beverage; therefore, 
so far as this section of the statute is concerned 
the said proprietary medicine is within the de- 
finition of intoxicating liquor. But under 
the admissions by the demurrer of the allega- 
tions in the complaint, said medicine, plaintiff 
contends, comes within the provisions of sec. 
10328, Rev. Code, and is absolutely exceptea 
out of the statutes forbidding the manufacture 
and sale of intoxicating liquors. We are there- 
fore, in this case, confronted with an admis- 
sion by the defendants that the acts sought to 
be prevented do not constitute a crime under 
any statute of this state, and that the threat- 
ened prosecution will result in damage that 
can be computed only with great difficulty, if 
at all. 

Section 10328 reads as follows: 


“Nothing in this article shall be construed 
or shall operate to prohibit or regulate the 
manufacture, importation, sale or keeping for 
sale for other than beverage purposes, by any 
person, partnership or corporation, of any 
bona fide medicines, toilet articles, extracts, 
tinctures, preparations or similar compounds 
containing alcohol; provided, that such medi- 
cines, toilet articles, extracts, tinctures, prepa- 
rations or similar compounds are unsuitable 
for use as a beverage.” 


The validity of the law and the provisions 
thereof, under which the state sheriff is threat- 
ening to proceed, is not questioned. Do the 
facts alleged in the complaint and admitted by 
the demurrer entitle the plaintiff to injunc- 
tional relief? The demurrer admits that the 
“said medicine is a bona fide medicinal prepa- 
ration or compound containing no more alcohol 
than is necessary for the extraction and 
preservation of the medicinal properties con- 
tained therein, and that such preparation or 
compound is unsuitable for use as a beverage, 
* * * That plaintiff manufactures and sells 
the same for use as a medicine and not other- 
wise.” There is no question but that, under 
the allegations of the complaint, Triner’s Elixir 
is an intoxicating liquor. It comes within the 
clause “proprietary, manufactured or patented,” 
and is a liquid mixture containing alcohol, and 
is capable of being used as a beverage. But 
while Triner’s Elixir is an intoxicating liquor, 
section 10328 excepts it from the operation of 
the prohibition statute when the sale is for 
nonbeverage purposes, unless the Legislature 
intended the clause “unsuitable for use as a 
beverage” to mean the same as the negative 
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of “capable of being used as a beverage,” found 
in section 10327. By the common use of terms 
a thing may be “unsuitable” for use as a bev- 
erage, and still “capable” of use as a _ bev- 
erage, while if it is incapable of use as a bev. 
erage it is certainly unsuitable for such use. 
We are of the opinion that the Legislature in- 
tended the word “unsuitable,” in said section 
10328, to have its usual and ordinary meaning, 
and that therefore, while Triner’s Elixir is an 
intoxicating liquor, still, where it is manufac- 
tured, imported, sold, or kept for sale for other 
than beverage purposes, it is excepted from 
the operation of the prohibition law. The alle- 
gations of the complaint admitted by the de- 
murrer bring this case within the exception 
in section 10328, and no question is presented 
upon this appeal as to how far and when pub- 
lic officers may be prevented by injunction from 
proceeding to prosecute criminal actions. 

The demurrer was properly overruled, and 
the order appealed from is affirmed. 


Note—Proprietary Medicine as Intoxicating 
Liquor.—In State v. Gregory, 110 Ga. 624, 82 N. 
W. 335, the rule was laid down that “if the 
liquor was so compounded with other substances 
as to lose its distinctive character as an intoxi- 
cant, and to be no longer desirable as a stimu- 
lating beverage, and was in fact a medicine, then 
defendant was not guilty.” In the same state, a 
druggist who sold a proprietary medicine con- 
taining 23 to 25 per cent alcohol by volume, a 
small percentage of sugar and other solids, and 
a certain percentage of cascara, the mixture be- 
ing intoxicating, violated the law, and could be 
enjoined from maintaining a liquor nuisance. 
State v. Andrews, Ia., 176 N. W. 637. 

In Mason y. State, 1 Ga. App. 534, 58 S. E. 
139, it was held that medicinal preparations, rec- 
ognized as such by standard authority (such as 
the United States Dispensatory) and not reason- 
ably capable of use as intoxicating beverages, are 
not ordinarily to be regarded as being within the 
meaning of the expression “intoxicating liquors,” 
though such articles are liquid, contain alcohol, 
and may produce intoxication. Among such are 
mentioned tincture of gentian, paregoric, bay 
rum, cologne, essence of lemon, and wood alco- 
hol. 

However, in Kansas, in the case of State v. 
Miller, 92 Kan. 994, 142 Pac. 979, L. R. A. 1917F 
238, Ann. Cas. 1916B 363, Jamaica ginger was 
held to be an intoxicating liquor, notwithstand- 
ing it has a medicinal use, the formula for its 
preparation is given in the United States Dis- 
pensatory, and it is there classified with lemon, 
vanilla, cinnamon, cloves, camphor, cologne, par- 
egoric, wintergreen, and like tinctures, extracts, 
and essences. 

Arbuthnot y. State, 56 Tex. Cr. Rep. 517, 120 
S. W. 478, lays down the rule in this respect as 
follows: “Clearly the sheer fact that a form- 
ula to prepare a certain compound be found in 
the United States Dispensatory or like standard 
authority would not per se make it a nonintoxicat- 





ing liquor; nor would the fact that the distinctive 
character and effects of intoxicating liquors are 
gone, render it any the less an _ intoxicating 
liquor, when drank in such quantities as may be 
practically taken into the human stomach.” 

In Berner y. McHenry, 169 Ia. 483, 151 N. W. 
450, a “malt tonic” was found to be a malt 
liquor. 








HUMOR OF THE LAW. 

“Does yo’ still refuse, sah, to pay me dem 
two dollahs I done loaned yo’ de Lawd on’y 
knows when?” 

“Nussah!” dignifiedly replied Brother Bogus. 
“IT doesn’t refuse; I dess refrains.” — Kansas 
City Star. 





Prof. Dink Beeson says a modern writer will 
take 75,000 words to tell you one of those 
eterna] triangle cases and when he gets 
through with it, maybe, he makes you feel like 
he made a flivver of the whole affair. 

Nathan, the prophet, used less than 200 words 
ov. the one he told King David, but he used 
them so effectively that he brought the King 
to his knees.—E xchange. 





‘Little Timothy, who had been studying his- 
tory but a short time, thought he would give 
his grandfather a tryout on the subject, so he 
asked: “Say, grandfather, what great war 
broke out in 1854?” The old gentleman laid 
down his paper and looked thoughtfully at 
the boy for a moment, and then a sudden light 
dawned upon him. “Why,” he said, “that was 
the year I married your grandmother.”—Cur- 
rent Opinion. 





A lawyer puts into rhyme and rhythm for 
the Docket sentiments that will reach the hearts 
of many other sorely tried lawyers. He says: 

Oh, for a steno, young and fair, with dark 
brown eyes and light brown hair; with an air 
about her frank and sweet, and with simple 
garb, but trim and neat; with tactful ways 
and winning smile, the waiting client to be- 
guile; for one whose notes will all be plain, 
whose work will ne’er need doing again; for 
a steno young, and bright, and fair this brief- 
worn lawyer makes his prayer; for a steno 
faithful as heart could wish, who’ll tend the 
office while I go fish; for a neat little, sweet 
little, bright little joker, who’ll stand off col- 
lectors while I’m playing poker. But, failing 
all this, tell me where in the hell can I get 
a steno who knows how to spell?—C. € R. 
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1. Bailment—Novation.—Acceptance by lessor 
of personal property of rent from assignee of 
lessee with knowledge of the assignment does 
not prove a novation or a release of the lessee. 
—Wellman v. Conroy, Cal., 194 Pac. 728. 


2. Storage Charges.—Where the owner of 
personal property installs it in a rented build- 
ing and departs for some place unknown leav- 
ing it in the building at the expiration of his 
lease, his conduct may be taken as an implied 
request for the owner of the building to store 
and care for the property.—Grice vy. Berkner, 
Minn., 180 N. W. 923. 


3. Bankruptey—Ancillary Receivers. — Ancil- 
lary receivers in bankruptcy are officers of the 
court, not successors in title to the bankrupt, 
and are therefore not charged with the bank- 
rupt’s knowledge of the contract under which 
he obtained title to the property, possession of 
which the receivers acquired from the bank- 
rupt, though they may be charged with knowl- 
edge of the identity of the property with that 
claimed, if it was sufficiently described, so that 
its identity could be determined from inspec- 
tion.—In re Fosgate, U. S. D. C., 268 Fed. 985. 


4. Transfer of Property.—A transfer by an 
alleged bankrupt to a creditor of an automobile, 
which he had bought in good faith, and to which 
he had added accessories which he paid for, held 
a transfer of property and an “act of bank- 
ruptcy,” within the meaning of Bankruptcy Act, 
§ 3a (2), Comp. St. § 9587, although the auto- 
mobile had been stolen and he did not acquire 
the legal title—In re Schenderlein, U. S. D. C., 
268 Fed. 1018. 


5. Banks and Banking—Acceptance.—As Ne- 
gotiable Instruments Act, § 184, declares that 
the provisions applicable to bills of exchange 
apply to checks, and section 131 provides that 
acceptance of a bill must be in writing signed 
by the drawee, payment by drawee bank on 
forged indorsement of a check is not an ac- 
ceptance; for “payment” is the final act which 
extinguishes a bill, while “acceptance” is a 
promise to pay in the future, continuing its 
life, and must be in writing. Consequently the 
mere payment of a check and stamping it 
“Paid” does not constitute an acceptance, or 
create a liability of the drawee bank to the 
true holder or payee.—State Bank of Chicago 











¥ Mid-City Trust & Savings Bank, Ill, 129 N. 
g. 498. 


6.—Application of Deposits.—A bank may 
apply deposits or such portion as may be neces- 
Sary to the payment of a debt due it by the 
depositor, provided there is no express agree- 
ment to the contrary, and the deposit is not 
specifically applicable to some other particular 
purpose.—Conner v. First Nat. Bank of Sedro- 
woolley, Wash., 194 Pac. 562. 


7. Bills and Notes — Joint and _ Several 
Obligors.—Where stockholders in a corporation 
to prevent suit to collect its note executed to 
the payee bank their joint and several note, 
they were bound as joint and several obligors 
on their note, and were not liable to the payee 
bank or to one of their number who paid the 
payee bank only in the proportion which the 
stock owned by them severally bore to the en- 
tire capital stock.—Holm v. Burnell, Cal., 194 
Pac, 770.- 

8 Brokers—Representing Both Parties.—On 
grounds of public policy, broker cannot act for 
both buyer and seller without their consent, and 
if he does so he cannot recover his commission 
from either, regardless of whether the principal 
is injured.—O. E. Sears Land Co. vy. Barton, Tex., 
227 S. W. 237. 

9.——Right to Commission.—A broker, who 
had a contract for a commission ‘for furnishing 
a buyer who will buy at the agreed price, and 
who procured a buyer who entered into an en- 
forceable contract for the purchase of the land, 
which was accepted by the vendor, can recover 
his commission without showing that the pur- 
chaser was able, ready, and willing to pay the 
agreed price, as he would be compelled to do if 
no binding contract had been made.—Williams 
v. Fraker, Ind., 129 N. E. 413. 


10. Subsequent Agreement to Sell.—Where 
the owner of property sold it by valid agree- 
ment made through an agent, her subsequent 
agreement with another to sell, made under the 
misapprehension that the first contract could not 
be enforced against her, cannot be enforced by 
the second purchaser, in order to prevent execu- 
tion of the owner's promise to convey the prop- 
erty; the second purchaser having alone been 
responsible for the mistake——Brown v. Hall- 
green, Mass., 129 N. E. 429. 


11. Carriers of Goods—Delivery.—Under Bills 
of Lading Act, § 9 (Comp. St. § 8604e), provid- 
ing that delivery is justified to a person in pos- 
session of an order bill by the terms of which 
the goods are deliverable to his order, or which 
has been indorsed to him, the act of the termi- 
nal carrier, after a shipment reached its destina- 
tion, in striking out the original destination and 
substituting another, and delivering the ship- 
ment to another railroad for transportation to 
such new destination, on request of the party 
holding the bill of lading, constituted in legal 
contemplation a “delivery.’-—Pere Marquette Ry. 
Co. v. J. F. French & Co., U. S. S. C., 41 Sup. Ct. 
196. 











12.——- Insurance.—A provision in a bill of 
lading that the carrier liable on account of loss 
of or damage to property shall have the ful! 
benefit of any insurance that may have been 
effected upon, on or account of said property is 
valid, in the absence of fraud, or of any contract 
to the contrary with the insurer, and entitles 
the carrier to a deduction for insurance paid 


the shipper.—Yazoo & M. V. R. Co. v. Blum., 
Miss., 86 So. 805. 
13. Carriers of Passengers — Contributory 


Negligence.—A boy 18 years of age boarding a 
crowded street car, which he could not enter, 
and standing on a step where he knew that there 
was only six inches clearance between the car 
and any other car that would pass on the next 
track, was guilty of contributory negligence.— 
Schmidt y. West Penn Rys. Co., Pa., 112 Atl. 22. 


14. Chattel Mortgages — Waiver.—The mere 
commencing, in a jurisdiction in which the prop- 
erty is not situated, of an action on a note se- 
cured by chattel mortgage, which was subse- 
quently dismissed without the court having 
acted thereon, does not waive the right to fore- 
close the mortgage, though prosecuting such 
action to judgment would waive such right un- 
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der Code Civ. Proc. § 726.—Brice v. Walker, Cal., H fraud on the corporation and the other stock- 
3 


194 Pac. 721. 

15. Commerce—lInterstate Commerce.—Oil be- 
ing transported through this state to a point be- 
yond its borders does not cease to be interstate 
commerce because it may, as an incident of its 
transportation through the pipe line, come in 
contact with other oil, and to some extent 
thereby be contaminated. Such contamination 
is merely an incident of the transportation, and 
does not change the character of the oil as in- 
terstate commerce.—Eureka Pipe Line Co. v. 
Hallanan, W. Va., 105 S. E. 506. 


16. Constitutional Law—Application of Police 
Regulation to Existing Contracts Does Not Im- 
pair Obligations.—The application of the prohi- 
bition of Code Supp. 1913, § 2110m, to an exist- 
ing lease relieving the railroad of liability for 
negligent fire started in a building on its right 
of way, does not impair the obligation of con- 
tract, contrary to Const. U. S. art. 1, § .B, since 
laws enacted under the police power are not 
rendered invalid under that section, though they 
apply to existing private contracts.—Aetna Ins. 
nw ma Great Western R. Co., Lowa, 180 


17. Eminent Domain.—Pub. Acts 1915, ec. 
131, creating the office of fire prevention com- 
missioner and conferring upon him authority 
to have premises found to be especially liable 
to fire removed or remedied and repaired, torn 
down, demolished, materials removed, and all 
dangerous conditions remedied as the case may 
be, held not to violate Const. art 1, § 21, and 
article 11, § 8, as authorizing the taking of the 
owner’s property without his consent and with- 
out compensation and not according to the law 
of the land; the destruction of property liable 
to fire being within the police power.—Jackson 
v. Bell, Tenn., 226 S. W. 207. 


18. Increase in Hydrant Rates.—Increase by 
Public Service Commission of hydrant rates to 
be paid by city to water company on the com- 
pany’s surrender of its franchise, held not to 
impair the obligation of a contract between the 
company and the city fixing the rate to be paid, 
in violation of the state and the United States 
Constitutions; such contract having been en- 
tered into subject to the police power of the 
state to regulate the charges of a public utility 
company.—City of Washington, Ind., v. Public 
Service Commission, Ind., 129 N. E. 401. 


19. Internal Revenue.—Rev. St. § 3450 
(Comp. St. § 6352), providing for the forfeiture 
of any conveyance, ‘etc., used in the removal, 
etc., of any goods or commodities with intent to 
defraud the United States of the tax thereon, 
applies to an automobile used in the unlawful 
removal of distilled spirits, though a seller of 
the automobile, who retained title for the un- 
paid purchase money, was without guilt, and the 
Statute so applied does not violate Const. Amend. 
5, relative to due process of law, as the thing 
forfeited is primarily considered the offender.— 
oie v. United States, U. S. S. C., 41 Sup. 
*t. ‘ 


20. Vested Right of Employers.—Employers 
of labor have no vested right to employ women 
or minors, and the Legislature in the exercise 
of its police power may take away whatever 
rights such employers have. therefore em- 
ployers cannot attack Laws 1913, p. 602, creating 
the industrial welfare commission, because it 
made no provision for notice to employers of 
hearings on the question of minimum wages for 
women.—Spokane Hotel Co. v. Younger, Wash., 
194 Pac. 595. 

21. Corporations — “Doing Business Within 
the State.”’—That the saies manager of defend- 
ant corporation once visited plaintiff's office in 
this state and solicited a purchase of lumber, 
which was confirmed by defendant's letter writ- 
ten from another state, does not constitute ‘“‘do- 
ing business within the state,” required for 
jurisdiction to enable service of process on de- 
fendant’s president happening within the state, 
but not on defendant's business.—Sunrise Lum- 
ber Co. v. Homer D. Biery Lumber Co., N. Y., 
185 N. Y. S. 711. 

22. Issuance of Stock for Past Services Held 
Illegal.—For the majority stockholders to issue 
stock to themselves without any consideration 
therefor for past services was illegal and a 




















holders.—Wilson v. Brown, Pa., 112 Atl. 

23. Liability for Unpaid Balance of Stock. 
—One who bought corporate stock with knowl- 
edge that it had been issued for property worth 
only 20 per cent of its par value, though it 
recited it was full paid, is liable to a creditor 
of the corporation for the difference between 
the par value of the stock and the value of the 
property for which it was issued.—Raleigh Inv. 
Co. v. Bunker, Mo., 227 S. W. i21. 


24. Covenants—Building Restrictions.—Build- 
ing restrictions requiring construction of first- 
class residences on lots in subdivision consist- 
ing of some 800 lots held not unreasonable in 
excluding construction of church building there- 
in.—Johnson v. Mt. Baker Park Presbyterian 
Church, Wash., 194 Pac. 536. 


25. Executors and Administrators — Waste.— 
Where an executor when sued in the court of 
ordinary for an accounting and settlement at- 
tached an itemized statement of receipts and 
disbursements to his answer showing numerous 
disbursements by checks without showing the 
character of the claims for which they were 
drawn, the remaindermen could not maintain 
an action for waste on an allegation that the 
answer in the court of ordinary showed waste, 
as the mere failure to show the purpose of the 
checks was not evidence of waste.—Weaver v. 
McCullar, Ga., 105 S. E. 476. 


26. Explosives—Escaping Gasoline.—lIf an oil 
company allowed gasoline to escape from its 
warehouse and run down the street, where it 
would probably come in contact with fire, sparks 
from a passing engine, or live ashes from a 
lighted cigar or cigarette dropped by a passer- 
by, and an explosion occurred, the oil company 
would be liable though it had no connection 
with the conduct of third party who caused the 
fire, or control over him.—Newton vy. Texas Co., 
N. C., 105 S. E. 433. 


27. Municipal Regulations.—Police regula- 
tions as to the erection and use of buildings and 
other structures for the purpose of carrying on 
the business of selling and distributing kero- 
sene, gasoline, and other petroleum products is 
within the governmental powers ordinarily pos- 
sessed by cities and towns.—Stone v. Texas Co., 
N. C., 105 S. E. 425. 

28. False Pretenses—Check With No Funds. 
—Intent to defraud is the gist of the offense 
under section 1, chapter 132, Laws 1919, where 
a check is given by a party on a bank which 
has no funds on deposit with which to pay it. 
It is not a violation of this section for one to 
give a check under such circumstances, where 
he does not obtain or attempt to obtain anything 
of value therefor; and a check so given in pay- 
ment of a theretofore contracted account is not 
in violation of the statute.—State v. Davis, N. 
M., 194 Pac. 882. 

29. Fraudulent Conveyances—Stock as Bonus. 
—An antecedent general promise by a judgment 
debtor to give a bonus to his employees was 
ineffective, too general, and too indefinite to 
warrant any recovery thereon by such employees 
to render transfer of stock to them by him pur- 
suant to such promise effectual as against his 
judgment creditor—Kineon v. Bonsall, N. Y:., 
185 N. Y. S. 694. 

30. Improvements — Income from_ Improve- 
ments.—Where in an action for land the defend- 
ant is bona fide in posession under adverse claim 
of title, the mesne profits are to be assessed 
upon the value of the property as it stood when 
the defendant's title accrued, and the plaintiff 
is prohibited from recovering as mesne profits 
the increase of income resulting from the im- 
provements made by the defendant in good faith. 
—Norris v. Richardson, Ga., 105 S. E. 4 

31. Insurance—Breach of Warranty.—Where 
a policy of insurance makes the answers and 
statements made in the application warranties, 
and constitutes them a part of the contract 
of insurance, an untrue statement concerning 
a matter of fact that is or ought to be within 
the personal knowledge of the applicant consti- 
tutes a breach of the warranty and renders the 
policy void.—Mandoli vy. National Council of 
Knights and Ladies of Security, Mont., 194 Pac. 
493. 























XUM 








VoL. 92 CENTRAL LAW JOURNAL 241 
32.——-Delay in Payment.—Where the holder 41. Marringe—Disappearance of Former Hus- 


of an accident policy was killed by a third per- 
son Who was the only eye-witness and claimed 
that the killing was in self-defense, the insurer 
had a legal right to litigate the question of 
whether insured lost his life. as the result of 
an accident, and the exercise of such right did 
not constitute a vexatious delay in payment for 
which damage could be recovered.—Berryman v. 
Southern Surety Co., Mo., 227 S. W. 96. 


33. Explosion.—Under policy exempting in- 
surer from liability for loss caused directly or 
indirectly by an explosion, the insurer is liable 
if there was a fire in the building which caused 
the explosion, but is not liable if the building 
was destroyed by an explosion before the fire 
ensued.—Northwestern Nat. Ins. Co. v. West- 
moreland, Tex., 227 S. W. 239. 


34. Insurable Interest.—Two brothers who 
are engaged in business together as partners 
have an insurable interest in the lives of each 
other sufficient to sustain a joint policy on their 
lives payable to the survivor, and such policy 
is not a contract.—Bonistalli v. Bonistalli, Pa., 
112 Atl. 7. 

35. Mutual Benefits.—In determining who is 
entitled to benefits in mutual benefit societies, 
the members of which contribute money which 
provides the funds from which benefits are paid, 
the courts will adopt .a liberal construction of 
the by-laws of such society, so that effect may 
be given a certificate issued by such society to 
its members.—Sovereign Camp, W. O. W., Vv. 
Cole, Miss., 86 So. 802. 

36. Internal Revenue—Delivery of Liquor in 
Bond.—Under Volstead Act, tit. 2, § 6, prohibit- 
ing the transportation, ete., of liquor without a 
permit, a collector of internal revenue, having 
the custody of liquor in a bonded warehouse, is 
not allowed to accept any money as taxes on 
such liquor from, or to affix and cancel stamps 
thereon, for or to deliver such liquor to, any 
persons except those who present to him a per- 
mit issued by the Commissioner of Internal 
Revenue.—Corneli v. Moore, U. S. D. C., 268 Fed. 
993. 

37. International Law—Foreign Government 
Entitled to Appear and Claim Vessel and Chal- 
lenge Court’s Jurisdiction.—A foreign govern- 
ment, or, with its sanction, its accredited and 
recognized representative, is entitled to appear 
in a suit in admiralty against a vessel, claim the 
vessel, and raise the question of the court’s 
lack of jurisdiction because of its control of 
the vessel.—In re Muir, U. S. S. C., 41 Sup. Ct. 
185. 

38. Intoxicating Liquors—lIllegal Transporta- 
tion.— Volstead Act, tit. 2, § 26, providing for 
condemnation of vehicles used for transporting 
liquor illegally subject, however, to claims and 
liens of innocent parties, was apparently intend- 
ed to cover the subject, and was less severe 
than Rev. St. § 3450 (Comp. St. § 6352), for for- 
feiture of vehicles used for transporting untax- 
paid spirits, under which the rights of innocent 
owners or lienholders were forfeited, and there- 
fore the Volstead Act repealed Rev. St. § 3450, 
so far as it applied to distilled spirits, notwith- 
standing section 35, tit. 2, of the Volstead Act, 
providing that inconsistent laws were repealed 
only to the extent of the inconsistency, and 
that regulations therein should be additional to 
the existing laws.—United States v. One Haynes 
Automobile, U. S. D. C., 268 Fed. 1003. 

39. Landlord and Tenant—Repairs.—Where a 
landlord had assured his tenant, when notified 
the plastering was defective, that it was good 
for at least two years, the tenant was not bound 
to make the repairs and deduct the cost from 
the rent, but could continue to occupy the 
premises and can recover damages for injuries 
caused by the fall of the plaster.—Plescia v. Le 
Roy, La., 86 So. 824. 

40. Safety of 
defendant landlord, when the 
mentioned the condition of the cellar, that he 
would have a man come up and clean it out 
the next day, was not an undertaking to make 
the premises safe for the tenant’s use, so that 
landlord was not liable for injuries to the ten- 
ant’s mother, caused by a marble slab, stored 
in the cellar by the landlord, falling on her.— 
Wallquist v. Rogers, Mass., 129 N. E. 417 











Premises.—Undertaking by 
tenant at will 








band.—Where a woman, who had been married 
to a man much older than she, was informed 
about a month after her marriage that her hus- 
band had been killed, but learned no details 
and made no special effort to ascertain the truth, 
and married again less than 5 years after her first 
marriage, and lived with her second husband for 
20 years without the first husband having been 
heard from, the facts that the woman was le- 
gally married when she contracted the second 
marriage and that she knew thereof, which are 
essential to an annulment of the second mar- 
riage, are not established, even without the aid 
of presumption favoring validity of marriages. 
—Smith v. Smith, N. Y., 185 N. Y. S. 558. 


_ 42. Master and Servant—Fall Due to Faint- 
ing.—Where the fall from a window, which 
killed the employee, was caused by an attack of 
vertigo or fainting, but the vertigo or fainting 
was in no wise caused by his employment, his 
dependent mother has no claim for compensation 
under the Workmen's Compensation Law.— 
Joseph v. United Kimono Co., N. Y., 185 N. Y. 
S. 700 

43. Res Ipsa Loquitur.—Where plaintiff, a 
student motorman, operating a car making its 
first trip in the morning, was injured in a col- 
lision with another car at the foot of a hill be- 
cause applications of the air brake by himself 
and his instructor failed to check the car, though 
one stop had been made by the use of the 
brake, he was not entitled to invoke the rule of 
res ipsa loquitur to raise an inference of the 
company’s negligent ignorance concerning the 
defect in the brake, and thus save his case for 
the jury.—Memphis St. Ry. Co. v. Stockton, 
Tenn., 226 S. W. 187. 


44. Monopelies—Sale of Mining Property As 
Attempt to Monopolize.—Evidence that a cor- 
poration produced only 22 per cent of the cop- 
per produced in the United States, without any 
showing of the world production, that the price 
of copper had greatly fluctuated all during athe 
corporation’s existence, so that control of prices 
by it was not established, and that it had not 
restricted the output, does not show that the 
corporation constituted a combination to monop- 
olize, which would authorize an _ injunction 
against a purchase of additional mining property 
by it under Clayton Act, 16 (Comp. St. § 
$835a).—Geddes v. Anaconda Copper Mining Co., 
U. S. S. C., 41 Sup. Ct. 209. 


45. Mortgages—Parol Agreement. — Where 
plaintiff conveyed land to defendant's testator 
as security, and assigned the bonds for recon- 
veyance, as security, to a bank of which defend- 
ant was cashier, and agreed that defendant 
should collect the rents and apply them on the 
debts, parol agreements that, in order to obviate 
the difficulty of making titles to prospective 
purchasers, suits should be brought on the se- 
cured notes and the land sold and purchased by 
defendant, and that the title should still be held 
as security, and the old arrangement as to rents 
continued in force, though concerning lands, 
were not unenforceable.—Barley v. Turner, Ga., 
105 S. E. 471. 

46. Municipal Corporations—Sale of Property. 
—While at common law a municipal corporation 
could, unless restrained by its charter, dispose 
of its land and other property just as private 
individuals could, in this country it is generally 
held that a municipal corporation has no im- 
plied power to sell property which is devoted 
to public use; but property of which the public 
use has ceased, or which has neyer been devoted 
to a public use, may be sold by the municipality 
owning it, by virtue of its implied power.— 
Head-Lipscomb-McCormick Co. y. City of Bristol, 
Va., 105 S. E. 500. 

47. Physicians and Surgeons—Drugless Heal- 
ers.—Drugless Healers’ Statute, § 4, subd. 2, 
providing for the issuance of certificates tu 
healers, refers to a school of practice which 
operates through the mind of the patient, and 
whether the cure is secured by mental opera- 
tions resulting from suggestions from the prac- 
titioner, or from reasoning between the prac- 
titioner and the patient, is of no importance; it 
not being the purpose of the Legislature in pro- 
viding licenses for various systems of drugless 
healing that each practitioner might choose for 
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himself a name to describe his practice and be 
licensed under that name.—Wells v. State Board 
of Drugless Examiners, Wash., 194 Pac. 388. 

48. Railroads—Crossing Track on Public Do- 
mains.—Though sheep grazing on the public 
domain are not trespassing when they cross a 
railroad track at a place other than a crossing, 
the railroad company has the exclusive right 
to the use of its tracks at that point, and the 
herder is at most mere licensee to whom the 
company owes no duty to Keep a lookout.—Cum- 
mings vy. Hines, Utah, 194 Pac. 901. 

49. Interstate Commerce.—An order of a 
State Public Service Commission, requiring a 
railroad company to detour through trains be- 
tween points in different states in order to pass 
through a particular city of 4,000 inhabitants, 
constituted an undue burden on interstate com- 
merce, where such city had seven local trains 
each way, which met its reasonable reauire- 
ments, and compliance with the order would 
add 10 miles to the route of the through trains 
and require the maintenance of 16 additional 
miles of track at the high standard essential 
for through trains.—St. Louis & S. F. Ry. Co. v. 
Public Service Commission of State of Missouri, 
U. 8. S. C., 41 Sup. Ct. 192. 

50. Liability to One on Right of Way.-— 
A lumber company, operating a railroad, is not 
liable for injuries to one who was struck by a 
pole when a derailed truck, which was being 
loaded on a train, fell, whether the injured 
person entered the right of way from curiosity, 
or because it offered the most convenient route 
to his destination, where there was no evidence 
of fault or negligence on part of defendant’s 
employees.—Phillips v. Bryceland Lumber Co., 
La., 86 So. 799. 

561.——Liability to Furnish Tank Cars. — A 
common carrier is not required to furnish tank 
cars to shipper.—Gustafson y. Michigan Cent. 
R. Co., I]l., 129 N. E. 516. 

52. Negligence as to License.—For a rail- 
road company which has licensed telegraph em- 
ployes to operate velocipede on its tracks to 
operate a switch engine backward without lights 
on rear of engine is negligence as a matter of 
law.—Crosman y. Southern Pac. Co., Nev., 194 
Pac.840. 

53. Reeeivers—Confederates in Transaction in 
Breach of Receiver’s Trust Liable for Profits.— 
Those who knowingly joined a receiver in an 
agreement to share the profits from the purchase 
by one of them of the property at a sale un- 
der trust deed to secure a note to the estate 
are jointly and eget liable with the receiver 
for all the profits resulting from that transac- 
— v. Smith, U. S. S. C., 41 Sup. Ct. 
9 














54. Sales—‘“‘Divisible Contract.’"—The defini- 
tion of “divisible contract” in Personal Prop- 
erty Law (Sale of Goods Act) § 156, as one in 
which the price for a portion of the goods less 
than the whole is fixed or ascertainable by com- 
putation, does not, in view of the fact that the 
term so defined is used only in section 88 and 
89, referring to a destruction of goods sold and 
contracted to be sold, change the existing rule 
that the acceptance of a part of a shipment un- 
der a single contract was an acceptance of all.— 
Stovisky v. General Footwear Co., N. Y., 185 N. 
Y. S. 760. 

55. Use Not Evidence of Acceptance.— 
Where furnace was built into and became a 
part of the buyer’s house, its continued use by 
the buyers was a circumstance to be consid- 
ered on the issue as to whether it had been 
accepted, but was not conclusive evidence of 
acceptance, since the buyers were not required 
to forego the use of the furnace, which, though 
defective, was at the time a part of their dwell- 
ing.—Beuret v. Stahl, Ind., 129 N. E. 407. 

56. Installments.—A contract for the sale 
of a stated quantity of wire rods to be delivered 
in three equal monthly installments, which pro- 
vided for the establishment of credits to secure 
payment for each installment before delivery, 
is a single contract in its entirety, not a series 
of three separate contracts for each installment. 
—Vulean Trading Corporation v. Kokomo Steel 
& Wire Co., U.S. C. C. A., 268 Fed. 913. 

57. Measure of Damages.—Where an_ ice 
company contracted that ice should be furnished 














a dairy company on the contingency of the de- 
struction of the dairy company’s icehouse, the 
dairy company’s successor cannot recover, for 
breach of such contract by the ice company, 
damages to its business from the ice company’s 
failure to furnish ice, such damages not having 
reasonably been in the contemplation of the 
parties, the true measure of damages being 
the difference between the contract price and 
the market price of the ice when it should haye 
been delivered.—Curtis v. Boston Ice Co., Mass., 
129 N. E. 444. 


58. Warranty.—In an action to hold defend- 
ant on an oral contract for the balance due 
on the price of an automobile which defendant 
agreed to pay by the sale of a sound horse, 
evidence held to show that title to the horse 
tendered by defendant to plaintiff did not pass 
to plaintiff; it not having been sound, as rep- 
resented.—McNabb v. Juergens, Iowa, 180 N. W. 
758. 

59. States—Indebtedness.—The state in issu- 
ing bonds for the construction of a cement plant 
under Laws 1919, c. 324, and issuing bonds there- 
for, is not limited by Const. art. 13, § 2. to in- 
debtednes of $100,000.—In Re Opinion of the 
Judges, S. D., 180 N. W. 957. 

60. Taxation—Public Use. — That defendant 
borough buying, for its electric plant, a water 
power and land on which was a gristmill, in 
plaintiff town, ran the mill, and received a 
trifling revenue therefrom, does not make the 
mill subject to taxation, defendant running it 
merely as an incident to maintaining the water 
power for the electric plant, the power having 
been granted to defendant's predecessor in title 
on condition that the mill should be kept fit 
for service, and plaintiff claiming that defend- 
ant could not hold the land and power without 
operating the mill; it thus being an inseparable 
part of the electric plant.—Town of North Ha- 
ven v. Borough of Wallingford, Conn., <1 Atl. 


? 





61. Trusts—Revocation of Will—Where hus- 
band and wife executed wills disposing of their 
property in accordance with a parol agreement 
theretofore entered into, and where wife in vio- 
lation of such contract thereafter revoked her 
will, a trust will be impressed on her property 
in favor of the beneficiaries under will.—Brown 
v. Johanson, Colo., 194 Pac. 943. 

62. War—Congress May Authorize Seizure of 
Enemy Property With or Without the Help of 
a Court.—Congress had power to provide for im- 
mediate seizure in war times of property sup- 
posed to belong to the enemy, as it could pro- 
vide for attachment or distraint, if adequate 
provision be made for a return in case of mis- 
take; and, as it could authorize seizure in pais, 
it could also authorize it through help of a court, 
as under trading with the Enemy Act Oct. 6, 
1917, § 17 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 3115%i), giving courts jurisdiction to 
make necessary orders and decrees for enforc- 
ing the act.—Central Union Trust Co. v. Gar- 
van, U. S. S. C., 41 Sup. Ct. 214. 

63. Wills—“‘Cash on Hand.”—A will making 
bequests. from “cash on hand,” and others from 
the proceeds of executor’s sale of “notes and 
accounts,” construed to include money in the 
bank, represented by short-time certificates 
bearing interest, but subject to check and with- 
drawal in “cash which I may have on hand” 
and not in “notes and accounts.”—In re John- 
ston’s Estate, lowa, 180 N. W. 740. 

64.——Misdescription of Land.—Devise to wife 
of “our twenty-two acre farm, section 27, 
Wheeler township, north of town,” held not to 
fail because of misdescription in describing land 
in Wheeler township, where the only farm 
owned by testator was a 22-acre farm north of 
the town, since it was clearly the testator’s 
intention to devise such land, and since the mis- 
description of “Wheeler township” could there- 
fore be ignored.—Hoefling y. Borsen, Ia., 180 N. 
W. 750. 

65.——Undue Influence.—On contest of a will 
for undue influence and mental incapacity of 
testator, evidence that decedent was a man of 
strong will and fixed ,opinions, and that when 
he made up his mind on a subject he would 
not change it, ete, held admissible—In re 
Richardson’s Will, Iowa, 180 N. W. 639. 











